whenever Hussman deemed that the position warranted
selection on the basis of merit.

619 F.2d at 1239.  The court made a statement which is espec-
ially pertinent in this proceeding when it is considered
that D30 supported Caudill's claim based entirely on his
argument that he had been working for B~E for about 3 years
longer than Mullins had.

While we do not suggest that a union must hold
internal hearings to investigate the merits_of
every grievance brought to it, in certain sit-
uations it may be inappropriate for a union to
tie its own hands by blind adherence to a policy
of favoring employees with seniority in order
to avoid disputes between employees.

619 F.2d at 1240.

It is true, as D30 argues in its reply brief (pp. 3-4) ,
that some disputes are properly resolved on the basis of
seniority, but D30 incorrectly argues in its reply brief
(p. 3) that Mullins tried to discriminate against his fellow
workers who had more seniority than he did by trying to use
article XVII (i) (10) of the NBCWA to get a job to which miners
having more seniority than Mullins has were entitled.  Even
though D30 persuaded the arbitrator that Mullins was not en-
titled to the dispatcher's job under article XVII (i) (10),
it is incorrect that Mullins tried to use that provision
to discriminate against other miners with more seniority
than he had.  D30 has refused to face up to the plain facts
in this proceeding, namely, that Mullins was a Part 90
miner who clearly was entitled to bid on the dispatcher's
job under the first sentence of article XVII(i)(10).

If article XVII (i) (10) could not reasonably have been
interpreted as B-E's superintendent did, so as to award
the job to Mullins, this case would never have existed in
the first instance.  Moreover, as-I have already noted in
this decision, Congress knew that providing Part 90 miners
with jobs in no more than 1,0 milligram of dust would neces-
sarily interfere with the normal application of seniority
to award jobs to employees with the greatest lengths of
service.  Under the arbitrator's decision, if Mullins had
been a miner on a production crew, he would have been al-
lowed to retain the job despite the fact that Caudill had
3 more years of service than Mullins.  The discrimination,
as D30 well knows, came from its insistence that seniority
has to give ground only to Part 90 miners working on a pro-
ducing crew.  D30 and Caudill clearly discriminated against
Mullins by invoking seniority to defeat the transfer to a
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